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from any further attempt to import 
the article into the United States. 

(c) Court enforcement. To enforce an 
exclusion order, a cease and desist 
order, a consent order, or a sanctions 
order, the Commission may initiate a 
civil action in the U.S. district court 
pursuant to section 337(f)(2) of the Tar-
iff Act of 1930, requesting the imposi-
tion of such civil penalty or the 
issuance of such injunctions as the 
Commission deems necessary to en-
force its orders and protect the public 
interest. The Commission may initiate 
a proceeding to obtain judicial enforce-
ment without any other type of pro-
ceeding otherwise available under sec-
tion 337 or this subpart or without 
prior notice to any person, except as 
required by the court in which the civil 
action is initiated. 

§ 210.76 Modification or rescission of 
exclusion orders, cease and desist 
orders, and consent orders. 

(a) Petitions for modification or rescis-
sion of exclusion orders, cease and desist 
orders, and consent orders. (1) Whenever 
any person believes that changed con-
ditions of fact or law, or the public in-
terest, require that an exclusion order, 
cease and desist order, or consent order 
be modified or set aside, in whole or in 
part, such person may file with the 
Commission a petition requesting such 
relief. The Commission may also on its 
own initiative consider such action. 
The petition shall state the changes de-
sired and the changed circumstances 
warranting such action, shall include 
materials and argument in support 
thereof, and shall be served on all par-
ties to the investigation in which the 
exclusion order, cease and desist order, 
or consent order was issued. Any per-
son may file an opposition to the peti-
tion within 10 days of service of the pe-
tition. 

(2) If the petitioner previously has 
been found by the Commission to be in 
violation of section 337 of the Tariff 
Act of 1930 and if its petition requests 
a Commission determination that the 
petitioner is no longer in violation of 
that section or requests modification 
or rescission of an order issued pursu-
ant to section 337 (d), (e), (f), (g), or (i) 
of the Tariff Act of 1930, the burden of 
proof in any proceeding initiated in re-

sponse to the petition pursuant to 
paragraph (b) of this section shall be on 
the petitioner. In accordance with sec-
tion 337(k)(2) of the Tariff Act, relief 
may be granted by the Commission 
with respect to such petition on the 
basis of new evidence or evidence that 
could not have been presented at the 
prior proceeding or on grounds that 
would permit relief from a judgment or 
order under the Federal Rules of Civil 
Procedure. 

(b) Commission action upon receipt of 
petition. The Commission may there-
after institute a proceeding to modify 
or rescind the exclusion order, cease 
and desist order, or consent order by 
issuing a notice. The Commission may 
hold a public hearing and afford inter-
ested persons the opportunity to ap-
pear and be heard. After consideration 
of the petition, any responses thereto, 
and any information placed on the 
record at a public hearing or otherwise, 
the Commission shall take such action 
as it deems appropriate. The Commis-
sion may delegate any hearing under 
this section to the chief administrative 
law judge for designation of a presiding 
administrative law judge, who shall 
certify a recommended determination 
to the Commission. 

[59 FR 39039, Aug. 1, 1994, as amended at 61 
FR 43433, Aug. 23, 1996] 

§ 210.77 Temporary emergency action. 
(a) Whenever the Commission deter-

mines, pending a formal enforcement 
proceeding under § 210.75(b), that with-
out immediate action a violation of an 
exclusion order, cease and desist order, 
or consent order will occur and that 
subsequent action by the Commission 
would not adequately repair substan-
tial harm caused by such violation, the 
Commission may immediately and 
without hearing or notice modify or re-
voke such order and, if it is revoked, 
replace the order with an appropriate 
exclusion order. 

(b) Prior to taking any action under 
this section, the Commission shall con-
sider the effect of such action upon the 
public health and welfare, competitive 
conditions in the U.S. economy, the 
production of like or directly competi-
tive articles in the United States, and 
U.S. consumers. The Commission shall, 
if it has not already done so, institute 
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a formal enforcement proceeding under 
§ 210.75(b) at the time of taking action 
under this section or as soon as pos-
sible thereafter, in order to give the al-
leged violator and other interested par-
ties a full opportunity to present infor-
mation and views regarding the con-
tinuation, modification, or revocation 
of Commission action taken under this 
section. 

§ 210.78 Notice of enforcement action 
to Government agencies. 

(a) Consultation. The Commission 
may consult with or seek information 
from any Government agency when 
taking any action under this subpart. 

(b) Notification of Treasury. The Com-
mission shall notify the Secretary of 
the Treasury of any action under this 
subpart that results in a permanent or 
temporary exclusion of articles from 
entry, or the revocation of an order to 
such effect, or the issuance of an order 
compelling seizure and forfeiture of im-
ported articles. 

§ 210.79 Advisory opinions. 
(a) Advisory opinions. Upon request of 

any person, the Commission may, upon 
such investigation as it deems nec-
essary, issue an advisory opinion as to 
whether the person’s proposed course 
of action or conduct would violate a 
Commission exclusion order, cease and 
desist order, or consent order. The 
Commission will consider whether the 
issuance of such an advisory opinion 
would facilitate the enforcement of 
section 337 of the Tariff Act of 1930, 
would be in the public interest, and 
would benefit consumers and competi-
tive conditions in the United States, 
and whether the person has a compel-
ling business need for the advice and 
has framed his request as fully and ac-
curately as possible. Advisory opinion 
proceedings are not subject to sections 
554, 555, 556, 557, and 702 of title 5 of the 
United States Code. 

(b) Revocation. The Commission may 
at any time reconsider any advice 
given under this section and, where the 
public interest requires, revoke its 
prior advice. In such event the person 
will be given notice of the Commis-
sion’s intent to revoke as well as an op-
portunity to submit its views to the 
Commission. The Commission will not 

proceed against a person for violation 
of an exclusion order, cease and desist 
order, or consent order with respect to 
any action that was taken in good 
faith reliance upon the Commission’s 
advice under this section, if all rel-
evant facts were accurately presented 
to the Commission and such action was 
promptly discontinued upon notifica-
tion of revocation of the Commission’s 
advice. 

PART 212—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT 

Subpart A—General Provisions 

Sec. 
212.01 Purpose. 
212.02 When the Act applies. 
212.03 Proceedings covered. 
212.04 Eligibility of applicants. 
212.05 Standards for awards. 
212.06 Allowable fees and expenses. 
212.07 Rulemaking on maximum rates for 

attorney fees. 

Subpart B—Information Required From 
Applicants 

212.10 Contents of application. 
212.11 Net worth exhibit. 
212.12 Documentation of fees and expenses. 
212.13 When an application may be filed. 

Subpart C—Procedures for Considering 
Applications 

212.20 Filing and service of documents. 
212.21 Answer to application. 
212.22 Reply. 
212.23 Comments by other parties. 
212.24 Settlement. 
212.25 Further proceedings. 
212.26 Determination. 
212.27 Agency review. 
212.28 Judicial review. 
212.29 Payment of award. 

AUTHORITY: Sec. 203(a)(1), Pub. L. 96–481, 94 
Stat. 2325 (5 U.S.C. 504(c)(1)). 

SOURCE: 47 FR 9391, Mar. 5, 1982, unless oth-
erwise noted. 

Subpart A—General Provisions 

§ 212.01 Purpose. 
(a) The Equal Access to Justice Act, 

5 U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
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